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IN THE SPECIAL COURT :: SONITPUR, TEZPUR:: ASSAM 

 
 

PRESENT:-  N. AKHTAR, AJS  

   Addl. Sessions Judge, 

   Sonitpur::Tezpur. 

 

Special (POCSO) Case No. 39 of 2018. 

U/s. 10 of POCSO Act, 2012 

 
State of Assam  

 
-Vs- 

 
Bipin Baishya 

 

FOR THE PROSECUTION :-  Mr. S.K.Moitra, Special PP. 

FOR THE DEFENCE  :-  Mrs. D. Sinha, Learned Advocate. 

EVIDENCE RECORDED ON :-  19.08.19, 12.09.19, 16.11.19, 28.02.20,  

06.01.21 and 08.10.2021. 

ARGUMENTS HEARD ON :-  30.10.2021. 

 JUDGMENT DELIVERED ON   :-   08.11.2021. 

 

JUDGMENT 
 

1. The informant Baharul Islam resided along with his family in the premises of 

the Homeguard Training Centre situated at Poruwa under Tezpur Police 

Station. He had a 21/2 years old daughter who used to visit the house of the 

accused who stayed near the house of the informant. On 24.04.2018, the said 

daughter of the informant as usual, went to the house of the accused to play 

but after sometime, she came back crying. Her mother then noticed some 

sticky substance in her panty and it was suspected that the accused had done 

some foul act with the daughter of the informant. Hence, the FIR was lodged. 
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2. Based on the said FIR, a case being Tezpur PS Case No. 818/2018 U/s 8/10 of 

the POCSO Act, 2012 was registered. After completion of the investigation, 

police laid chargesheet against the accused. The accused appeared during the 

trial of the case and a charge U/s 10 of the POCSO Act has been framed and 

read over to the accused to which, he did not plead guilty and claimed to be 

tried. 

3. Prosecution examined as many as 8 (Eight) witnesses. On closure of the 

prosecution evidence, the accused was examined U/s 313 CrPC. Defence did 

not examine any witness. At the end of the trial, arguments of the learned 

counsels were heard at length.   

                               POINT FOR DETERMINATION 

 Whether the accused on the alleged day and time of the incident, 

committed aggravated sexual assault on the victim girl and thereby 

committed an offence punishable U/s 10 of the POCSO Act, 2012? 

DISCUSSIONS, DECISIONS AND REASON FOR DECISION 

4. I have heard the arguments advanced by learned counsel for both the sides. 

The evidence adduced in the case and the relevant laws are also gone 

through. 

5. Since this is a case with an allegation of commission of an offence U/s 9 of the 

POCSO Act which is punishable U/s 10 of the Act, it would be pertinent to 

point out here that in the case of  BHUPEN KALITA VS STATE OF ASSAM, 

reported in 2020 (3) GLT 403 it was observed that in a case under POCSO 

Act, the prosecution is required to prove some foundational facts not beyond 

reasonable doubt but by preponderance of probability and once the 

foundational facts are proved by the prosecution, the presumption U/s 29 of 

the POCSO Act gets triggered and it then becomes the duty of the defence to 

rebut the presumption so raised against him. It was also held that the defence 

can either adduce defence evidence or can discredit the prosecution witnesses 

by cross-examining them or it can also otherwise bring materials to show that 

the case of the prosecution is improbable. If the defence thus, succeeds in 
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probabilizing the case of the defence, the presumption U/s 29 of the Act 

stands rebutted. The relevant observations are as follows: 

“If the prosecution is successful in establishing the 

foundational facts and the presumption is raised against 

the accused, the accused can rebut the same either by 

discrediting the prosecution witnesses through cross-

examination or by adducing his own evidence to 

demonstrate that the prosecution case is improbable 

based on the principle of preponderance of probability.”      

6. Now, based on the allegations brought in this case, the foundational facts 

which the prosecution would be required to prove in this case are as follows: 

1. That the victim was a child being under 12 years of age, 

2. That the accused with sexual intent touched the vagina, anus or breast 

of the child or made the child touch the penis or anus of such person 

or any other person or did any other act with sexual intent which 

involved physical contact without penetration.  

7. In order to prove the above foundational facts, the prosecution had examined 

a number of witnesses. Let me, first of all take up the question as to the age 

of the victim girl. The FIR states that the age of the victim girl was about 21/2 

years at the time of the alleged incident. PW1 (Baharul Islam) who is the 

father of the alleged victim girl has also stated that his daughter was 21/2 years 

of age at the time when the incident took place. PW2 (Ms. Chelmina Akhtar) 

being the mother of the alleged victim had also stated that her daughter was 

aged about 21/2 years at the time of the incident. However, the fact remains 

that no birth certificate was produced to prove the age of the victim girl. But 

even then, the doctor who examined the victim girl was examined by the 

prosecution as PW6 (Dr. Amarjit Kaur). It appears from his evidence that he 

examined the victim on 24.04.2018 at Kanaklata Civil Hospital. He opined that 

the age of the victim girl at the time of examination was below 4 years of age. 

This factum of her age was nowhere disputed by the defence in this case. The 

law is settled that in absence of birth certificate, the medical evidence as to 
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the age can be accepted by the court. Thus, I am of the view that the victim 

was undoubtedly below 4 years of age at the time of the alleged incident.  

8. Now, coming to the second foundational fact as indicated above, it is pertinent 

to point out here that there is no eye witness of this case. Moreover, the 

alleged victim girl was not examined by the prosecution as a witness due to 

her extremely tender age. Even her statement could not be recorded by the 

learned Magistrate U/s 164 CrPC because she was unable to understand the 

questions put to her and was also incapable of giving any rational answers to 

those questions which became clear while she was preliminarily examined by 

the learned Magistrate. PW8 (Ms. Sparshita Garg) was the Judicial Magistrate, 

1st Class, Tezpur who was endorsed to record the statement of the alleged 

victim girl. It appears from her evidence that when she put some preliminary 

questions to the alleged victim girl, she could only tell her own name and her 

father’s name but could not answer all other questions which were put to test 

her rationality of understanding the questions put. PW8 has also deposed that 

the victim girl appears to be around 21/2 years of age. PW8 therefore, decided 

not to record her statement U/s 164 CrPC. 

9. PW1 being the father of the victim girl had stated that as usual, on the alleged 

day of the incident also, his daughter went to the house of the accused to play 

but after a little while, his daughter came out crying and his wife noticed some 

jelly like substance in her panty. The panty was washed off by his wife. When 

PW1 suspected something foul and enquired about the same from the 

accused, the accused replied in negative. PW2 being the mother of the alleged 

victim girl had stated in the same tune with PW1. PW3 (Roopjyoti Taye) was 

immediately informed about the incident by PW1. PW3 stated that he was told 

that the accused had made dirty the daughter of PW1 while she went to his 

house for playing. PW3 then called the accused and asked him about the 

incident but he denied the allegations. PW1 told PW3 that some semen like 

substance was noted in the panty of the alleged victim girl. PW3 asked PW1 to 

bring the panty which was partially washed. PW3 dried up the panty in the 

sun, packed up the same and went to the police station along with the 

accused and the informant and handed over the same to police.  
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10. PW4 (Dinesh Rajbongshi) had deposed that police came to Home guard 

Training Campus and seized one light pink colored ganji and one orange 

colored half pant worn by the alleged victim. PW4 had also deposed that the 

police also seized one multi-colored towel, one bed sheet from the accused. 

Ext-2 and Ext-4 are the seizure lists. 

11. PW5 (Subhalaxmi Dutta) was the investigating officer of this case. He had 

deposed in his evidence that on the basis of an FIR lodged by the informant, 

Tezpur PS Case No. 818/2018 U/s 8/10 of the POCSO Act, 2012 was 

registered and he was entrusted with the investigation of the case. 

Accordingly, he recorded the statement of the victim girl and her father in the 

police station. He also sent the victim girl for having her statement recorded 

U/s 164 CrPC. He also visited the PO and prepared a sketch map which is Ext-

5. He collected the medical report of the victim girl who was also subjected to 

medical examination. He also seized one pink colored ganji and one orange 

colored half pant of the victim girl. Ext-2 is the seizure list. He also seized one 

grey colored underwear of the accused, one multi-colored towel and one 

cotton bed sheet of the accused. All the aforesaid seized wearing apparels 

were sent to FSL for serological examination. Finally, he submitted the 

chargesheet which is Ext-6. 

12. On the basis of the aforesaid evidence on record, the prosecution has wanted 

to establish the foundational fact no.2 as stated above. On careful analysis of 

the aforesaid evidence, I am of the firm view that from the aforesaid evidence 

on record, it is not, at any rate, proved that the accused had committed the 

offence of sexual assault on the alleged victim girl. It is already indicated 

above that there is no eye witness to the alleged occurrence. The most 

material witness who is the victim girl was not examined by the prosecution 

because of her extremely tender age. Rather, PW1 in his cross-examination 

had clearly stated that he lodged the FIR on suspicion and on being asked by 

his colleagues. He also stated that he did not know whether the accused 

committed any misdeed with his daughter. PW2 being the mother of the 

victim girl had clearly deposed in her cross-examination that the FIR was 

lodged by her husband on suspicion and on being asked by her neighbors. 

She had also stated that the accused had always shown love and affection to 

her daughter since her birth. She had also stated that the accused did not do 
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anything to her daughter and her daughter had also not said anything to her. 

Thus, PW1 and PW2 being the father and mother of the alleged victim girl had 

themselves deposed that they had no knowledge of any fact of commission of 

any misdeed by the accused. It further appears from their evidence that the 

FIR was lodged out of suspicion and on being asked by the neighboring 

people. Moreover, the evidence of PW6 is also relevant as on examination of 

the alleged victim girl, he did not find any signs and symptoms of sexual 

intercourse nor did he find any mark of injury on the body or private parts of 

the alleged victim girl. He had also stated in his cross-examination that signs 

and symptoms will appear if any adult attempts to commit penetrative sexual 

assault on a girl of 2 years of age. Thus, the medical evidence on record also 

clearly belies the case of the prosecution.   

13. Now, it is also relevant to point out here that the prosecution has further 

relied on the forensic evidence in order to connect the accused with the 

alleged incident. The wearing apparels and other cloths seized during 

investigation were sent for forensic analysis. The prosecution has also 

examined one officer from Directorate of Forensic Science, Kahilipara, Assam. 

PW7 (Mrs. R.B.Handique) is the said officer from FSL. She had deposed that a 

parcel was received from the SP, Sonitpur in connection with this case. The 

description of the articles which were contained in the parcel are as follows: 

1. One pink colored half ganji containing suspected semen marked as “A” 

which is Sero-3985/A, 

2. One orange pink colored half panty containing suspected semen 

marked as “A1” which is Sero-3985/A1, 

3. One grey colored underwear containing suspected stain of semen 

marked as “B” which is Sero-3985/B, 

4. One multi-colored towel containing suspected stain of semen marked 

as “B1” which is Sero-3985/B1, 

5. One light blue flowery old bed sheet containing suspected stain of 

semen marked as “B2” which is Sero-3985/B2. 
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14. On examination of the aforesaid articles, she opined that Sero-3985/A, Sero-

3985/B and Sero-3985/B2 gave negative test for human semen. But Sero-

3985/A1 and Sero-3985/B1 gave positive test for human semen. It is thus 

clear that the other cloths did not give positive test for human semen but the 

panty of the alleged victim girl and the towel of the accused gave positive test 

for human semen. It is on the basis of the aforesaid forensic evidence that the 

prosecution has wanted to connect the accused with the commission of the 

alleged offence. I have carefully considered this aspect of the forensic 

evidence on record. Before proceeding further, it must be noted here that the 

forensic evidence is basically a piece of circumstance which is brought by the 

prosecution to connect the accused with the alleged incident. One must bear 

in mind that in a case based on circumstantial evidence, there are a number of 

golden principles which must be satisfied before drawing any inference 

regarding the guilt of the accused. One of such principles is that the 

circumstances brought on record must exclude all and every possible 

hypothesis except the one to be proved in the case. Another principle is that 

there must be a chain of circumstances so complete as not to leave any 

reasonable ground for the conclusion consistent with the innocence of the 

accused and must show that in all human probability the act must have been 

done by the accused. 

15. Now, keeping the above salutary principles of law in mind, when the forensic 

evidence is looked into, it would be seen that stain of human semen was 

found in the panty of the victim girl and such stain was also found in the towel 

seized from the possession of the accused. It must be borne in mind at this 

stage, that there might be various reasons for having such stain of semen in 

the towel of the accused. Similarly, there may be a variety of circumstances 

which might result in having a semen stain in the panty of the victim girl. This 

court is not supposed to shortlist all those circumstances which might give rise 

to such an occasion and this is obviously none of the business of this court. 

Therefore, the fact remains that mere having semen stains in the panty of the 

victim girl and in the towel of the accused cannot lead this court to the only 

hypothesis consistent with the guilt of the accused. There might indeed be 

other hypothesis which cannot be completely excluded in the facts and 

circumstances of this case.  
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16. I may further point out here that there was an option available to the 

prosecution to go for a DNA evidence to show that the stain of semen found in 

the towel of the accused and that in the panty of the alleged victim girl 

matched with the DNA of the accused. If the DNA evidence had been adduced 

by the prosecution in this case, there would have been no room of doubt for 

raising a definite conclusion regarding the guilt or innocence of the accused 

but for reason best known to the prosecution, the same has not been done in 

this case. Now, this has amounted to withdrawal of evidence by the 

prosecution for which an adverse inference can be drawn against the 

prosecution U/s 114 (g) of the Indian Evidence Act to the effect that if the 

DNA evidence which otherwise could have been adduced but not been 

adduced in this case, if adduced would have been unfavorable to the 

prosecution.  

17. Now, it is already pointed out above that in the case of BHUPEN KALITA VS 

STATE OF ASSAM (Supra), it was observed by the Hon’ble Gauhati High 

Court that in a case under POCSO Act, the prosecution is required to 

prove some foundational facts not beyond reasonable doubt but by 

preponderance of probability. The relevant observations are as follows: 

“Thus, in the case like the present one, the prosecution must 

establish that the charges against the accused are in all 

probability true. At the same time, if the prosecution has to 

prove the charges against the accused beyond reasonable 

doubt, the legal presumption provided under Section 29 of the 

Act will become redundant. Under the circumstances, the legal 

position which emerges is that the prosecution must prove the 

foundational facts, not on the basis of any prima facie 

materials, but based on preponderance of probability, but 

falling short of proof beyond reasonable doubt. Thus, once the 

prosecution has been able to establish the foundational facts 

on the basis of preponderance of probability, by virtue of 

Section 29 of the Act, it will then be presumed that the 

prosecution has been able to establish the charge beyond 

reasonable doubt.” 
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18. From the aforesaid observations, it is manifest that the prosecution is required 

to prove certain foundational facts by preponderance of probability and once 

the prosecution is able to do so, Sec. 29 of the Act gets triggered and it will 

then be presumed that the prosecution has been able to establish the charge 

beyond reasonable doubts. Thus, proof of foundational facts is a must before 

Sec. 29 of the Act is pressed into service. Now, as far as the present case is 

concerned, it would be seen that the prosecution has absolutely failed to 

prove the commission of any sexual assault on the victim girl but the accused 

within the definition of Sec. 7 of the POCSO Act, 2012 which is clear from the 

discussions made in the foregoing paragraphs. Since the foundational fact as 

required by Sec.7 of the Act is not proved by the prosecution, Sec. 29 of the 

Act would not get triggered in this case and the case of the prosecution is 

bound to fail. Needless to mention that even the defence was not required to 

dismantle any structure in this case because the prosecution itself failed to 

erect any foundational structure for proving its case.      

19. In the result and for the reasons and discussions made herein above, 

I have no hesitation in my mind in holding that the prosecution has failed to 

prove the charge against accused person above-named beyond all reasonable 

doubts. He is hence, not found guilty of the charge and as such, 

acquitted of the same and set at liberty forthwith.  

20. Forward a copy of this judgment to the District Magistrate in compliance of 

Sec.365 CrPC. 

  Given under my hand and seal of this court on the 08th day of 

November/2021. 

 

Typed and Corrected by me:                  

                                                                         Addl. Sessions Judge, 
                                                                                            Sonitpur :: Tezpur. 
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APPENDIX 
 

PROSECUTION WITNESSES:  

PW1 (Baharul Islam) 

PW2 (Ms. Chelmina Akhtar) 

PW3 (Roopjyoti Taye) 

PW4 (Dinesh Rajbongshi) 

PW5 (Subhalaxmi Dutta) 

PW6 (Dr. A. Kaur) 

PW7 (Mrs. R.B. Handique) 

PW8 (Ms. Sparshita Garg) 

PROSECUTION EXHIBITS: 

Ext-1: FIR 

Ext-2: Seizure List. 

Ext-3: Statement U/s 164 CrPC. 

Ext-4: Seizure List. 

Ext-5: Sketch Map.  

Ext-6: Chargesheet.  

Ext-7: Medical Report. 

Ext-8: FSL Report. 

Ext-9: Deposition form for Statement U/s 164 CrPC.  

DEFENCE WITNESSES: 

NIL 

DEFENCE EXHIBITS: 

NIL. 

     Addl. Sessions Judge, 
                                                                                       Sonitpur:: Tezpur. 


